
STATE OF NEW HAMPSHIRE 

STRAFFORD COUNTY SUPERIOR COURT

David Schofield-Savo, et al 

v. 

Ian James, LLC, et al 

Case No.: 219-2022-CV-00350 

HOMEOWNERS' MEMORANDUM OF LAW 

NOW COME the Petitioners, David Schofield-Savo, et al (“Homeowners”), by and 

through their attorneys, Hastings Law Office, P.A., and hereby respectfully submit the instant 

Memorandum of Law in support of their request for issuance of a preliminary injunction.  

I. BACKGROUND

Undisputed Facts 

Overlook Circle is a paved road less than one mile in length located in Barrington, New 

Hampshire. See generally Plaintiff Exhibit 1. It is undisputed that Ian James, LLC, through Cliff 

Williams (“Developer”), represented to Homeowners that Overlook Circle was going to be a 

Town road. It is undisputed that the Town of Barrington (“Town”) released the performance 

bond related to the development of the Overlook Circle subdivision (necessarily including the 

road). Both the Town and the Developer agree that the Homeowners have done nothing wrong.  

Disputed Issues 

What both the Town and the Developer dispute in this matter is whether Homeowners 

have or will suffer irreparable damages for which there is no adequate remedy at law. 

Additionally, the Developer maintains that he can unilaterally amend the Declaration for the 

development so as to force the twenty (20) families residing at Overlook Circle to associate. As 

for the Town, it (i) disputes that Overlook Circle was constructed in conformity with the 

construction standards and requirements then in effect in the Town, and (ii) argues that it would 

be unlawful for the Town to maintain the road. 
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II. EVIDENCE REGARDING ROAD CONSTRUCTION

The evidence as to proper construction of the road is contained in Plaintiff Exhibit 2, 7, 8,

and 9, with Ex. 9 specifically stating that “the only item to be completed would be the gravel 

pit,” It is important to note that the date of Ex. 9 is November 24, 2019—17 days after the Field 

Observation Report provided in Exhibit B to Town of Barrington’s Objection to Request for 

Preliminary Injunction. 

Also, although the Town provided, as Exhibit F to Town of Barrington’s Objection to 

Request for Preliminary Injunction, the Developer’s August 14, 2020 correspondence to the 

Town, the Town did not provide the Developer’s June 14, 2020 correspondence to Skillings & 

Associates regarding the bond issue. This correspondence is attached hereto as Exhibit B.  

III. ARGUMENT

A. Homeowners Damages

Here, the Homeowners’ damages fall into categories including (i) lack of safe and 

convenient access to their homes, (ii) the threat of forced association (including the requirement 

that they take full responsibility for the road1), and (iii) possible compensation for a substandard 

road (and substandard driveways). While substandard construction could arguably be corrected 

and could at least partially be addressed through an award of money damages, (i) lack of safe and 

convenient access to one’s home and (ii) forced association are irreparable harms without an 

adequate remedy at law.  

Access to Homes 

When damages consist of the infringement upon one’s rights, use, and enjoyment related 

to real estate, there is a presumption of irreparable harm and the lack of an adequate remedy at 

1 If the road is, in fact, substandard, then this particular aspect/measure of damages—in addition to 

infringing upon Homeowners’ property rights—could be substantial. 
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law. See Soukup v. Brooks, 2007 N.H. Super. LEXIS 42 (July 31, 2006) (copy of decision 

attached hereto as Exhibit A). Subjecting property owners to substantial annoyance, depreciation 

in the value of their properties, and the “uncomfortable and inconvenient” enjoyment of their 

properties are findings that support issuance of an injunction. See Proulx v. Keene, 102 N.H. 427, 

(1960). Here, the lack of winter maintenance would be the cause of substantial annoyance, 

depreciation in the value of the Homeowners’ properties, and uncomfortable/inconvenient 

enjoyment of Homeowners’ properties. 

Forced Association/Negative First Amendment Rights 

Here, the Developer’s defense to the imposition of an injunction actually further supports 

that an injunction is precisely the just and appropriate equitable relief to be granted at this 

juncture. To the extent that the Town supports association (and the Homeowners being 

responsible for a road that the Town claims to be in need of work/repairs in the amount of 

approximately $200,000.00 to $315,000.00 (see Exhibit D to Town of Barrington’s Objection to 

Request for Preliminary Injunction at p. 4)), then this may be government action compelling 

them to associate against their will. Additionally, $200,000.00 to $315,000.00 far exceeds the 

amount of $207 per household.  

B. Developer Cannot Amend Declaration

The Developer cannot amend the Declaration for two reasons, (i) equity and the doctrine 

of estoppel, and (ii) he does not own a “lot.” 

Equity/Estoppel 

The Homeowners acted in reliance upon the Developers express representations to their 

detriment. Moreover, the fact that the existence of a HOA was removed from the Declaration 

supports the conclusion that the Developer should not be permitted to now amend the 

Declaration to force association and monetary payment upon the Homeowners. Great Lakes 

https://plus.lexis.com/api/document/collection/cases/id/3RXP-4NX0-003G-B14F-00000-00?cite=135%20N.H.%20270&context=1530671
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Aircraft Co. v. Claremont, 135 N.H. 270, 289-290 (1992) provides a relevant discussion of 

estoppel that is applicable here: 

Although the term “estoppel” embraces a number of loosely 

defined theories, estoppel may generally be defined as “a bar 

which precludes a person from denying or asserting anything to the 

contrary of that which has, in contemplation of law, been 

established as the truth . . . by his own deed, acts, or 

representations, either express or implied.” 28 Am. Jur. 

2d Estoppel and Waiver § 1, at 600 (1966) . . .  
 

[There are] [t]wo types of estoppel theories [that] concern us here: 

promissory and equitable estoppel. Traditionally, courts have 

applied promissory estoppel in order to enforce promises when 

consideration is lacking, such as in cases involving gratuitous 

promises, charitable subscriptions and certain intra-family 

promises. J. Calamari and J. Perillo, The Law of Contracts, §§ 6-1 

to -3 (3d ed. 1987). More recently, however, its application has 

been expanded to enforce promises underlying otherwise defective 

contracts and promises made during the course of preliminary 

negotiations. In some instances, it has been employed to provide a 

remedy for reliance upon offers subsequently withdrawn. Calamari 

and Perillo, supra § 6-5. But, in all instances, application of 

promissory estoppel is appropriate only in the absence of an 

express agreement. It serves to impute contractual stature based 

upon an underlying promise, and to provide a remedy to the party 

who detrimentally relies on the promise. 2A Corbin on Contracts § 

196A, at 55-56 (Supp. 1991). 
 

Equitable estoppel, on the other hand, does not involve a promise. 

Rather, it serves to “forbid one to speak against his own act, 

representations, or commitments to the injury of one to whom they 

were directed and who reasonably relied thereon.” 28 Am. Jur. 

2d Estoppel and Waiver § 28, at 629. In other words, a wrongdoer 

may be estopped from making assertions, even if true, which are 

contrary to acts and representations previously made which are 

reasonably relied upon by the wronged party. See 2A Corbin on 

Contracts, supra at 35 (equitable estoppel arises from non-

promissory conduct, actions, misrepresentations, and other 

language). Significantly, equitable estoppel is applied even when 

the parties memorialize their agreement in an express contract. 

See Olszak v. Peerless Ins. Co., 119 N.H. 686, 406 A.2d 711 

(1979) (estoppel applied in order to prevent insurance company 

from applying terms of the contract to deny coverage in light of 

prior representations and actions). 
 

(Emphasis added.) 

https://plus.lexis.com/api/document/collection/cases/id/3RXP-4NX0-003G-B14F-00000-00?cite=135%20N.H.%20270&context=1530671
https://plus.lexis.com/document/documentlink/?pdmfid=1530671&crid=d3e222fd-94c9-4f4f-9ba6-1d3993e36055&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RXP-4NX0-003G-B14F-00000-00&pdcontentcomponentid=373135&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&pdpinpoint=PAGE_290_3290&ecomp=3gntk
https://plus.lexis.com/document/documentlink/?pdmfid=1530671&crid=d3e222fd-94c9-4f4f-9ba6-1d3993e36055&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RXP-4NX0-003G-B14F-00000-00&pdcontentcomponentid=373135&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&pdpinpoint=PAGE_290_3290&ecomp=3gntk
https://plus.lexis.com/document/documentlink/?pdmfid=1530671&crid=d3e222fd-94c9-4f4f-9ba6-1d3993e36055&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RXP-4NX0-003G-B14F-00000-00&pdcontentcomponentid=373135&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&pdpinpoint=PAGE_290_3290&ecomp=3gntk
https://plus.lexis.com/document/documentlink/?pdmfid=1530671&crid=d3e222fd-94c9-4f4f-9ba6-1d3993e36055&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RXP-4NX0-003G-B14F-00000-00&pdcontentcomponentid=373135&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&pdpinpoint=PAGE_290_3290&ecomp=3gntk
https://plus.lexis.com/document/documentlink/?pdmfid=1530671&crid=d3e222fd-94c9-4f4f-9ba6-1d3993e36055&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RXP-4NX0-003G-B14F-00000-00&pdcontentcomponentid=373135&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&pdpinpoint=PAGE_290_3290&ecomp=3gntk
https://plus.lexis.com/document/documentlink/?pdmfid=1530671&crid=d3e222fd-94c9-4f4f-9ba6-1d3993e36055&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RXP-4NX0-003G-B14F-00000-00&pdcontentcomponentid=373135&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&pdpinpoint=PAGE_290_3290&ecomp=3gntk
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Moreover, while the Developer may argue that he is not forcing Homeowners to associate 

against their will, he is, nonetheless, arguing that they make payments to be used for winter road 

maintenance. Forced association or not, the Developer cannot impose mandatory payments upon 

Homeowners. See Tentindo v. Locke Lake Colony Ass’n, 120 N.H. 593, 597 (1980) (“Involuntary 

membership may not be imposed or assessments required even if an assessment adopted by the 

association is one determined on an equitable and fairly proportionate basis of benefit received.”) 

If an validly existing HOA cannot impose involuntary membership and cannot impose 

assessments upon property owners that lacked the requisite notice at the time of purchase, it 

follows that the Developer in this case—especially given the totality of the circumstances—

cannot do so. 

Developer Does Not Own a Lot 

The Developer presented the Homeowners with a property tax bill and argued to the 

Court that his property ownership, as evidenced by the tax bill, affords him the unilateral right to 

amend the Declaration however he sees fit. The property tax bill, see Plaintiff Exhibit 6, 

indicates that the Developer’s parcel is 20.65 acres, is located at 69 New Bow Lake Road, is 

identified as map 215, parcel 1, and—importantly—is assessed $0.00.  

Plaintiff Exhibit 4 at p. 5 states that “[t]here shall be no further subdivision of lots except 

for boundary line adjustments between abutters, which do not create additional buildable lots.” 

Here, the development is built out and all homes have been sold. To read the Declaration 

so as to afford Developer the continuing right to amend the Declaration to the detriment of 

Homeowners because he owns non-buildable conservation land he intends to convey to the 

Town, would not be a fair, appropriate, or equitable reading of the instrument.  

C. The Town Can Lawfully Maintain the Road 

Here, the Town agrees that they were going to accept the road; however, the Town 

determined that the road did not comply with construction standards and requirements then in 
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effect. Yet, they released the bond. As such, the Town has waived the right to present evidence 

or argument relative to “[a]ny burden2 on the town that is found to be the result of its 

unreasonable actions in inspecting the road[ ] and releasing the construction bond.” Wolfeboro 

Neck Property Owners Ass’n v. Town of Wolfeboro, 146 N.H. 449, 453 (2001). 

 Because Overlook Circle was presented and approved as a road that would be accepted as 

a Town road, because the Town had an agent and/or engineer on site during construction, and 

because the Town released the bond, there is no valid basis Homeowners can think of to 

challenge the “occasion” to layout/accept Overlook Circle as a town road. As such, 

notwithstanding the Town’s refusal to officially accept the road, the road has effectively been 

“taken” by the Town. This means that regardless of the benefit to any private parties (here 20 

families), the road is actually “for the public use.” Rodgers Dev. Co. v. Town of Tilton, 147 N.H. 

57, 62 (2001), citing Crosby v. Hanover, 36 N.H. 404, 420 (1858). As such, the Town’s proffer 

regarding not having the authority to maintain the road is contradicted. 

 Additionally, the Town’s third-party engineer (paid for by Developer) made 

representations to the Developer. See Plaintiff Exhibit 7, 8, and 9. Moreover, the Town, through 

its Road Agent, Jere Calef, and the Town Planner, Marcia Gasses “approved each step of the 

road construction,” and, also, the Town’s request for more road testing came “4 years since the 

road bed was laid, and 7 months since the wear coat was installed. And during that time, not a 

single issue has arisen and the road looks perfect.” See Exhibit C to Town of Barrington’s 

Objection to Request for Preliminary Injunction at p. 43. Consequently, as a result of the Town’s 

own deed, acts, or representations—either express or implied—the Town should also be 

                                                 
2 This would include the need for the Town to perform any work on the road. 
3 The reference is to page 4 of the Exhibit, but the bottom of the referenced page is numbered as page 1. 
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estopped, particularly from alleging any deficiencies with the road. See Great Lakes Aircraft Co. 

v. Claremont, 135 N.H. 270, 289-290 (1992), supra. 

Clapp v. Jaffrey, 97 N.H. 456, 458 (1952) stands for the proposition that a town can 

lawfully “perform services for private individuals on their property” if the services are 

“subordinate and incidental to town needs” and “prices charged are sufficient to cover the cost so 

that no burden falls on taxpayers.” Here, the “prices charged,” if any, can and should be charged 

to the Developer. 

D. The Evidence on Record Supports a Finding that the Road Should be Accepted  

by the Town  

 

The evidence on record, including without limitation, that the original engineer, Dubois 

& King, approved the road and that the Town released the bond supports the conclusion that the 

road did conform to the necessary standards and requirements. 

IV. LIKELIHOOD OF SUCCESS ON THE MERITS & CONCLUSION 

 Based on express representations made to them, Homeowners reasonably relied to their 

detriment by purchasing homes on Overlook Circle. The Town’s only basis to reject acceptance 

of the road is that based upon a September 27, 2021 memo dated before the date the Town 

released the performance bond (February 11, 2022), the road “was not built to the Town’s 

specifications…” See Exhibit A to Homeowners’ Complaint at p. 2. The only burden referenced 

in the minutes of the relevant meeting is that of a “poorly built road.” See id. This burden, 

however, “shall not be weighed in the ‘occasion’ analysis.” Wolfeboro Neck Property Owners 

Ass’n, 146 N.H. at 453 (emphasis added.)  

 Given that the preliminary injunction standard, including irreparable harm for which 

there is no adequate remedy at law and a likelihood of success on the merits is satisfied, an 

injunction should issue forthwith, either (a) to maintain the status quo of Developer 

https://plus.lexis.com/api/document/collection/cases/id/3RXP-4NX0-003G-B14F-00000-00?cite=135%20N.H.%20270&context=1530671
https://plus.lexis.com/api/document/collection/cases/id/3RXP-4NX0-003G-B14F-00000-00?cite=135%20N.H.%20270&context=1530671
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responsibility for the road or, in the alternative, (b) ordering that the Town be responsible for 

winter maintenance.     

 

Respectfully submitted,  

Homeowners 

By their Counsel, 

 
Date: January 18, 2023      By:  /s/ Jason B. Dennis                                                . 

Jason B. Dennis, Esquire | NH Bar ID No.: 19865 

Hastings Law Office, P.A. 

PO Box 290 

Fryeburg, ME 04037 

(207) 935-2061 

      jdennis@hastings-law.com 

 

 

CERTIFICATE OF SERVICE 

 

I, Jason B. Dennis, Esquire hereby certify that a copy of the forgoing has, this date, been 

served upon all counsel of record via e-file and serve.  

 
Dated: January 18, 2023   /s/ Jason B. Dennis                                              . 

   Jason B. Dennis, Esq. 
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Soukup v. Brooks

Superior Court of New Hampshire, Grafton County

July 31, 2006, Decided

No. 06-E-141

Reporter
2006 N.H. Super. LEXIS 35 *

William Soukup and Kathy Soukup v. Robert Brooks 
and Kristine Brooks

Notice: THE ORDERS ON THIS SITE ARE TRIAL 
COURT ORDERS THAT ARE NOT BINDING ON 
OTHER TRIAL COURT JUSTICES OR MASTERS AND 
ARE SUBJECT TO APPELLATE REVIEW BY THE 
NEW HAMPSHIRE SUPREME COURT.

Subsequent History: Summary judgment denied by 
Soukup v. Brooks, 2007 N.H. Super. LEXIS 42 (2007)

Judges:  [*1] Steven M. Houran, Presiding Justice.

Opinion by: Steven M. Houran

Opinion

ORDER ON PRELIMINARY INJUNCTION

Pending before the court is the petitioners' request for a 
preliminary injunction asking that the court enjoin the 
respondents from entering onto or traversing the 
petitioners' property without permission. The preliminary 
hearing was held on July 31, 2006, and proceeded on 
offers of proof. The court finds 1 and rules as follows.

At the preliminary stage of an injunction proceeding, the 
petitioners bear the burden of showing by a 
preponderance of the evidence a likelihood of success 
on the merits. See 4 R. WIEBUSCH, NEW HAMPSHIRE 

PRACTICE, CIVIL PRACTICE AND PROCEDURE. §19.15 at 
475 (2d ed. 1997). The petitioner must establish that it is 
likely that they will be able to prove the need for and 
appropriateness of a permanent injunction. Id. §19.16 at 
477. The petitioner must establish that it is likely that

1 Findings are based upon the offers of proof, verified 
pleadings, and the exhibits to those pleadings, not upon a full 
evidentiary hearing. Accordingly, findings are made for 
preliminary purposes only.

they will be able to prove that the need for injunctive 
relief is present and immediate. See UniFirst Corp. v. 
City of Nashua, 130 N.H. 11, 14, 533 A.2d 372 (1987). 
 [*2] The petitioner must also establish that it is likely 
that they will be able to prove that the threatened harm 
will be shown to be irreparable and that there is no 
adequate remedy at law, see id., and that the issuance 
of an injunction will provide a just resolution, furthering 
the interests of justice, see Higgins v. Higgins, 57 N.H. 
224 (1876).

Thus, the well-established standard for granting 
injunctive relief requires the petitioner to demonstrate 
that: (1) he or she is likely to succeed on the merits; (2) 
there is a present threat, based upon a lack of an 
adequate, alternative remedy at law, of irreparable harm 
to the petitioner if the court does not grant injunctive 
relief; (3) the potential harm to the petitioner outweighs 
any harm to the party or parties who would be enjoined; 
and (4) the public interest would be served by granting 
the injunction. UniFirst Corp., 130 N.H. at 13-14.

Although a party seeking an injunction must show that 
he or she would likely succeed on the merits, injunctive 
relief is an equitable remedy, requiring the trial court to 
consider the circumstances of the case and balance the 
harm to each party if relief were granted. See id., 130 
N.H. at 14-15. "[A]  [*3] preliminary injunction is a 
provisional remedy . . . that . . . preserves the status quo 
pending a final determination of the case on the merits." 
Kukene v. Genualdo, 145 N.H. 1, 4, 749 A.2d 309 
(2000) (quoting Davis v. Sponhauer, 574 N.E.2d 292, 
302 (Ind. Ct. App. 1991)).

The issuance of injunctions, whether temporary or 
permanent, has long been considered an extraordinary 
remedy. Murphy v. McQuade Realty, 122 N.H. 314, 316, 
444 A.2d 530 (1982). All less restrictive alternatives 
should be explored before granting the requested relief. 
Id.

In 1993, Andrew Dibner subdivided the land at issue. In 

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:533R-N6Y1-DXFX-004C-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:533R-N791-JB0V-803V-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4W50-003G-B1Y6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4W50-003G-B1Y6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3VDV-T170-0039-431H-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3VDV-T170-0039-431H-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4W50-003G-B1Y6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4W50-003G-B1Y6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-4W50-003G-B1Y6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3YVN-GY30-0039-40KN-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3YVN-GY30-0039-40KN-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-9V20-003F-X3K3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-9V20-003F-X3K3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-56T0-003G-B3FD-00000-00&context=1530671
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1995, he sold one of the subdivided lots, the so-called 
Lisbon lot, to the respondents Robert Brooks and 
Kristine Brooks. In doing so, he split his remaining land 
in two, landlocking one of his remaining parcels, the so-
called Lyman lot. Accordingly, he reserved an access 
easement across the respondent's property to the 
Lyman lot. The easement starts at Brooks road, crosses 
what was Dibner's remaining land in Lisbon, then 
crosses the respondents' property to the Lyman lot.

In 1996, Dibner sold the Lyman lot to the respondents 
as well. The deed states that the sale is together with 
this access easement in part "running from  [*4] the 
Brooks Road across Lot No. R4-5." Lot No. R4-5 is 
Dibner's remaining lot.

In 1999, Dibner sold that remaining lot to the petitioners.

In 2002, the respondents Robert Brooks and Kristine 
Brooks sold the Lyman lot to Frank Brooks and Lillian 
Brooks, Robert Brooks' parents, together with the same 
easement, and retained the Lisbon lot.

The petitioners initially brought this action against only 
the respondents Robert Brooks and Kristine Brooks. By 
motion filed this date and, with the assent of those 
respondents, granted this date, the petitioners have 
requested that Frank Brooks and Lillian Brooks be 
impleaded so that their rights in the easement, if any, 
may be determined.

Issues concerning the existence of an easement across 
the petitioners' land in favor of the Frank Brooks and 
Lillian Brooks Lyman lot, including whether what is now 
the petitioners' estate ever was a servient estate to the 
dominant Lyman lot's easement and whether the 
ownership by Robert Brooks and Kristine Brooks of both 
their original lot and the Lyman lot at the same time 
extinguished the easement and, if so, whether their 
conveyance out of the Lyman lot recreated it, must 
necessarily wait until the owners of the  [*5] Lyman lot 
may be heard on the issues. What is clear on the record 
before the court is that the petitioners have shown a 
likelihood of success on that portion of their claim that 
seeks a determination that Robert Brooks and Kristine 
Brooks do not have an easement across the petitioners' 
property to benefit their property. Neither the 1995 nor 
the 1996 deeds from Dibner granted that right to the 
owners of the Lisbon lot.

Because the subject of this litigation is rights in real 
estate, there is a presumptive lack of an adequate, 
alternative remedy at law and of irreparable harm by 

use without right which cannot be redressed by a 
damage award.

Likewise, the owner of property being used by another 
without right is presumptively harmed. On the other 
hand, the respondents Robert Brooks and Kristine 
Brooks will suffer little or no potential harm with the 
granting of an injunction, since their lot has direct, 
developed, access onto Brooks Road, which it abuts.

Finally, the public interest is served by upholding rights 
in real estate and, on the circumstance of this case, 
requiring the respondents Robert Brooks and Kristine 
Brooks to stay off the petitioners' property as one means 
of avoiding additional  [*6] incidents between these 
parties until the underlying issues may be resolved 
finally on their merits.

For the foregoing reasons, the petitioners' request for 
preliminary relief is granted to the extent that it seeks to 
preliminarily enjoin the respondents Robert Brooks and 
Kristine Brooks from entering or traversing the 
petitioners' property along the claimed access easement 
pending resolution on the merits, and is otherwise 
denied.

Because the respondents Robert Brooks and Kristine 
Brooks have good developed access in use directly 
from Brooks Road, the court determines that good 
cause exists to waive the requirement for an injunction 
bond. See Superior Court Rule 161 (c).

So ordered.

End of Document

2006 N.H. Super. LEXIS 35, *3
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