

September 15, 2013

Docket No. 219-72-GR-13-ZBA (Timothy & Susan Estes)


Request For Variance Consideration For Articles 4.1.1, 5.1.1(3), 5.2.1(1) Re: Setback Requirements 

Article 4.1.1..........Minimum Standards 
No building or structure shall be erected, enlarged, altered or moved, nor shall any existing lot size be changed or new lot created, except in accordance with the standards prescribed in Table 2, Table of Dimensional Standards or as otherwise specified herein.

Article 5.1.1(3) ...........All proposed uses, buildings, and structures, shall comply with the setback requirements in the Table of Dimensional Regulations.

Article 5.2.1(1) ...........Any lawfully-existing nonconforming structure may be enlarged or expanded if such an expansion can be executed in compliance with all setbacks, height limitations and other dimensional requirements of this Ordinance and does not make the building or structure less conforming than its present configuration, except as provided for in 5.2.1(2) below.

I, Timothy Estes, wish to supplement my request for a variance for building a two car garage as a replacement for a former one car garage at my residence at 156 Green Hill Road.  
As there is no allowance in the Land Use Zoning Ordinance for a “grandfather clause” regarding property non-conformances created by the Town of Barrington’s implementation of the said ordinance, I, Timothy E. Estes, the legal property owner of record, have applied for a permit for a variation to the Land Use Zoning Ordinance to allow construction of a two car garage as a replacement for a one car garage legally constructed at my home site at the now address, 156 Green Hill Road, Barrington, N.H. in the year 1948.
That garage and house were legally built in a parcel location which did not encroach on the town road boundaries. It is to be noted that the non-conformance is not due to any property owner actions but was created in total by the Town of Barrington.
The application requested a variance from the recently mandated 40’ setback so that the garage can be built on a previously established natural stable land surface.  
My representative at the committee meeting in August, 2013, Mister Kerry Fox, has advised my wife and I that the committee members want a compromise for the garage to be set back some undefined (in the ordinance) distance from its original legal location to meet the “spirit” of the new Zoning Ordinance. This has been verbally confirmed by the Land Use Administrator. We interpret this position as having no practical value other than the committee members flexing their authority to the applicant.  However, in the “spirit” of the ordinance, we are providing a “practical” compromise by relocating the proposed garage back one (1) foot from the original legal position shown in the request for a variance.
The committee apparently has no accountability or responsibility for the results of its decisions, nor do our representative or the Land Use Administrator. As all risk, now and in the future, is assumed by the applicant, I as the homeowner feel that the above compromise is both prudent and made on a safe, practical basis.

Re: Land surface instability

The addition of a household sanitary system, consisting of a septic tank and its drainage “leach” field, was accomplished in the 1960’s.  To install this system required establishing a significant fill area behind the house and garage as there was no land mass behind the buildings to accommodate the sanitary system. As this “fill” area consists of trucked in rocks, boulders and gravel, this is not a stable land surface and nothing is presently built on its surface or planned in the future.  There are no certified plans or drawings from that build as that apparently was not required at the time. 
Re: Liability responsibilities

If the Zoning Board Adjustment (ZBA) Committee decides to only approve this variance request if the garage is moved back from the advised, prior, legally established location to an location unadvised and known to be an unstable land surface and above a sanitary drain field, having an unknown piping arrangement, in order to meet the “spirit” of the new Zoning Ordinance’s setback requirements then it can be assumed by this that:

1. The Committee is legally acting as the Town of Barrington’s representative in this matter.
2. As such, based on that decision, that the Town of Barrington will be assuming all responsibility and accrued costs for any health and safety issues arising from the Committee’s design directives regarding this variance request.

3. The Town of Barrington will be assuming responsibility for the repair of any damages to the existing sanitary drainage system while trenching to meet the Town of Barrington’s building foundation requirements.

4. In the future event that the sanitary system underground drainage field has to be replaced, the Town of Barrington will be assuming any costs accrued due to damage to the garage structure resulting from this Committee’s mandate.

5. The Town of Barrington will agree to pay any and all court costs arising from the Committee’s mandate regarding placement of the structure.

As the Town of Barrington created the Land Use non-conformance by mandating the Zoning Ordinance, created the now non-conforming parcel to begin with, and acknowledged/approved the legality of the related parcel and its buildings by taxing that property annually, the town should be held responsible for its actions.  
In any event, based on the above points, I will have to consult with my attorney to add these notes to my registered deed and to the town assessor’s records for future reference for any matters/actions dealing with this property and restrictions for its use. 
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